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Corporations the Human Rights of Persons with Disabilities

By Stephanie Ortoleva* and Marc Brenman**

Is Corporate Social Responsibility (CSR) relevant for disability-rights advocates?  CSR is rarely discussed in the disability rights movement and those rights are seldom included in dialog on CSR.  There is great potential for corporations in contributing to advancing human rights, employment, inclusion, mainstreaming, and full participation of persons with disabilities in society.  

CSR can be defined as the efforts corporations make beyond regulatory requirements to balance the needs of stakeholders in the larger society with the need to make a profit, and embraces three concepts—reputation, accountability, and transparency.  The World Business Council for Sustainable Development states, "Corporate social responsibility is the continuing commitment by business to behave ethically and contribute to economic development while improving the quality of life of the workforce and their families as well as of the local community and society at large." Traditional elements of CSR are investment in community outreach, employee relations, creation of employment, and environmental stewardship. It can include developing and implementing ethical and sustainable business or manufacturing processes, championing diversity-inclusion, enhancing corporate reputation and employer brand through philanthropic endeavors, and investing in alternative energy.  [FN: World Business Council for Sustainable Development, Business Role: Corporate Social Responsibility, http://www.wbcsd.org/templates/TemplateWBCSD5/layout.asp?type=p&MenuId=MTE0OQ (last visited Aug. 9, 2010).]

CSR currently exists mostly outside the international regulatory, human rights, and humanitarian law framework. The movement from governmental regulation and multilateral agreements to the proliferation of non-binding “voluntary standards” has created a new relationship between public interest groups and private business.  Establishment of these voluntary codes of conduct resulted in weaker codes, for example the United Nations Global Compact, which has no monitoring or enforcement mechanisms.  [FN: United Nations Global Compact, http://www.unglobalcompact.org/AbouttheGC/TheTENPrinciples/index.html (last visited Aug. 9, 2010).]  The United Nations Convention on the Rights of Persons with Disabilities (CRPD) contemplates a role for business in ensuring protection of the rights of persons with disabilities and opportunities for them to participate in all aspects of society on an equal basis.  [FN: Convention on the Rights of Persons with Disabilities, Dec. 13, 2006 (2006), available at http://www.un.org/disabilities/convention/conventionfull.shtml.]  The CRPD requires state parties to take all appropriate measures to eliminate discrimination based on disability by any person, organization or private enterprise. CRPD moves away from the long-standing perception that disabled persons should garner pity and provoke charitable impulses, towards the view that existing human rights principles apply to them.  CRPD encompasses specific substantive rights, and civil, political, economic, social, and cultural rights, creating an important role for private actors, such ascorporations, to ensure implementation.
Under globalization, corporations have a great deal of influence. In pursuit of their missions, nongovernmental organizations are idirecting resources away from lobbying for regulation and toward recruiting powerful corporations into efforts against a variety of injustices.  [FN: Aaron Chatterji and Siona Listokin, Corporate Social Irresponsibility, 3 Democracy: A Journal of Ideas (2007), available at http://www.democracyjournal.org/article.php?ID=6497.]  Former U.S. Secretary of Labor Robert Reich notes, “The upsurge of interest in corporate social responsibility is related to the decreasing confidence in democracy.  Reformers often find it easier to lobby corporate executives than to lobby politicians.” [FN: Robert B. Reich, The Case Against Corporate Social Responsibility, Goldman School of Public Policy Working Paper No. GSPP08-003, August 1, 2008, available at http://ssrn.com/abstract=1213129.]

Professor Aaron Chatterji, who studies corporate behavior, is concerned that our focus on CSR is the wrong one, noting, “After years of relative futility and millions of dollars spent, progressives who are concerned about market failures and their impact on the common good need to do the responsible thing and end their fixation on corporate social responsibility.  He asserts, “It is time to recognize that most market failures can only be solved by governments and multilateral agreements, and progressives need to redirect activist pressure appropriately”. A generation of activists has been raised on the idea that large corporations can be cajoled or bullied into paying employees better, being more environmentally responsible, improving labor conditions in developing countries, retaining more workers, embracing diversity, and donating money to fix disadvantaged schools. [FN: Aaron Chatterji and Siona Listokin, Corporate Social Irresponsibility, 3 Democracy: A Journal of Ideas (2007), available at http://www.democracyjournal.org/article.php?ID=6497.]  

There is a tension in these different approaches.  Which, or what mixture, is best for persons with disabilities to compel right behavior from corporations? Disabled Persons Organizations (DPOs) cannot be on the sidelines of CSR advocacy.  Corporations create many jobs (employment is a primary concern of persons with disabilities) and produce a huge variety of products.  Inclusion of disability community concerns in CSR could help move away from the charity model and toward the enforcement and return on investment models.

Some industries take little interest in the needs of persons with disabilities, e.g., commercial airlines.  Others have taken notice, such as cruise ships, after a strong court decision about service to older customers. Others have done relatively little, e.g., the financial industry and housing builders, and still others develop products first, then retrofit accessibility, e.g., cellphone and computer industries.  Few have made progress in advancing employment, and employment statistics for persons with disabilities, in both developed and developing countries, are dismal.  

CSR typically does not include disability issues.  The basic social duties of a corporation should include the well being of all people, including persons with disabilities.  Corporations should not create more obstacles or difficulties and should consider universal design. Unfortunately, some companies, such as arms manufacturers, make products that by design result in injuries to people. These companies should take a heavy interest in the needs of persons with disabilities, e.g., companies that make landmines and other weapons should devote resources to addressing the ravages on human lives and bodies that their products create.  The reality is that many companies will continue to make and sell devices for war and destruction, disregarding consequences.  

To participate in CSR, a corporation does not have to admit liability or guilt.  This is analogous to companies that use race, national origin or gender-based affirmative action programs.  Disability, however, crosses all national borders, and impacts people from every race, national origin, gender, age, and socio-economic circumstance. Persons with disabilities historically rely on their own efforts, their will and determination, in overcoming barriers and obstacles.  They have sought and sometimes achieved the support of government agencies for anti-discrimination efforts and targeted programs and services.  To be full participants in the modern world, persons with disabilities must recognize the dominant role that corporations play, and how they work.  A major obstacle to persons with disabilities is fear and stigma by potential employers.  Corporations, through extensive and inclusive marketing, can help overcome this. Activism itself helps reduce the paternalistic mindset, by showing persons with disabilities in their true, active role in the political and economic spheres.     

People can encourage corporate responsible behavior by the choices they make as consumers, buying products that meet their test of what makes a responsible product.  Consumers may pay more for products when the benefits of doing so accrue to them individually, perhaps not because of some social good. [FN:  Robert B. Reich, The Case Against Corporate Social Responsibility, Goldman School of Public Policy Working Paper No. GSPP08-003, August 1, 2008, available at http://ssrn.com/abstract=1213129.]  Persons with disabilities can use purchasing power with corporations that practice enhanced CSR.  This approach has already been taken by some other groups, such as African-Americans with Rainbow Push, ranking of LGBT-friendly corporations by the Human Rights Campaign, and labeling of products in French because of the demands of Quebec.  Persons with disabilities should be viewed as an important consumer group, who not only buy and consume products everyone does, but also products such as wheelchairs, mobility aids, durable medical goods, medicines, screen reading software, modified vehicles and housing, ramps, hearing aids, and others.  Persons with disabilities can also assist corporations by testing and noting accessibility problems with products and suggesting modifications and design changes and improvements, as well as identifying potential new products to meet their needs and those of the wider community.  Persons with disabilities should be employed within the corporation, not relied on as volunteers to provide guidance.  

Regarding the human rights responsibilities of corporations, the international community has focused more on guidelines than on mandates.  The United  Nations Commission for Human Rights established the mandate of the Special Representative on human rights, transnational corporations, and other business enterprises (SRSG), UN Secretary-General Kofi Annan appointed Professor John Ruggie to that position, and the mandate was renewed by the UN Human Rights Council (HRC) in 2008.  [FN: H.R.C. Res. 2005/69, U.N. Doc. E/CN.4/RES/2005/69 (Apr. 20, 2005), available at http://www.unhcr.org/refworld/category, LEGAL,UNCHR, 45377c80c,0.html; Press Release, Secretary General, Secretary-General Appoints John Ruggie of the United States Special Representative on Issue of Human Rights, Transnational Corporations, Other Business Enterprises, U.N. Press Release SG/A/934 (July 28, 2005), available at http://www.un.org/News/Press/docs/2005/sga934.doc.htm.]  The 2008 HRC resolution renewing the mandate stresses the need to provide more effective protection to individuals and communities against human rights abuses.  The HRC emphasizes the involvement of transnational corporations, and other business enterprises; requests the SRSG to give “special attention to persons belonging to vulnerable groups,” and asks him to continue to consult with “civil society” and non-governmental organizations. [FN: H.R.C. Res. 8/7, U.N. Doc. A/HRC/8/52 (June 18, 2008), available at  http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_8_7.pdf.] Despite the fact that CRPD was already in force at the time of this resolution, persons with disabilities are not referenced in it, nor has the SRSG discussed persons with disabilities in his reports or consulted with DPOs or experts on issues of concern.  [FN: See Special Representative of the Secretary-General, Protect, Respect and Remedy: A Framework for Business and Human Rights, Human Rights Council, U.N. Doc. A/HRC/8/5 (Apr. 7, 2008) (by John Ruggie), available at  http://www.reports-and-materials.org/Ruggie-report-7-Apr-2008.pdf ; United Nations, Mandate of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, Corporate Law Project: Overarching Trends and Observations (Jul. 2010), available at http://www.reports-and-materials.org/Ruggie-corporate-law-project-Jul-2010.pdf.]

There are two possible tracks, using both voluntary and coerced approaches—those obtained through persuasion, market forces, and moral arguments. DPOs and others must not hesitate to tell corporations the morally right thing to do. Persons with disabilities do not ask for special treatment, but demand a seat at the table.  There sometimes may be insufficient legal liability for corporate wrong behavior, but moral responsibility should be invoked.  

If corporations do not comply voluntarily, there should be enhanced development and implementation of national laws, and a more vigorous international monitoring and enforcement regime to ensure compliance with international standards, including those of CRPD.  Persons with disabilities must be actively involved in their creation, and demand good customer and legal service.  The voluntary compliance model has so far not produced good results.  Corporate power has helped maintain the walls against full inclusion of persons with disabilities in the economy.  The same power can be used to tear down those walls.  The Berlin Wall between people with disabilities and those who are temporarily without disabilities has filtered out persons with disabilities into an institutionalized, economically disadvantaged, and segregated pool.  That wall must come down. 

CSR is not the answer for all the challenges presented to persons with disabilities.  However, it is one prong of a broad and varied effort.  First, we argue that persons with disabilities must be included in any international framework or program on corporate responsibility.  Second, corporate responsibility to persons with disabilities must go beyond small steps on increasing employment and producing limited specialized products.  Finally, international action on corporate responsibility regarding human rights in general and the human rights of persons with disabilities in particular, must move away from voluntary approaches toward broader international agreements, with implementation, enforcement and monitoring mechanisms. 

If we follow the two-pronged approach of simultaneously demanding enforceable international standards and lobbying corporations to act responsibly on their own initiative, here are some logical next steps:

· Encourage corporations to establish salaried disability advisory committees, with substantial representation of persons with disabilities.  [FN:  Convention on the Rights of Persons with Disabilities, Dec. 13, 2006, Art. 34(2006), available at http://www.un.org/disabilities/convention/conventionfull.shtml.]

· Identify and quantify the disability purchasing market, and those corporations and industry sectors that benefit most from it.

· Identify corporations with best practices for persons with disabilities, and publicize this information.

· Collaborate with CSR organizations and work with other potential allies, including groups representing older persons, those engaged in peace building and conflict resolution, and occupational safety. 

· Reach out to international standards organizations (like the ISO) that create standards for businesses.

· Lobby the UN SRSG to encourage him to address the human rights of persons with disabilities.

· Explore options for the creation of international mechanisms, with both enforcement and monitoring authority, concerning the human rights responsibilities of corporations, ensuring that persons with disabilities are included in them.

Progress can be made in including disability issues and concerns in corporate practices to the benefit of persons with disabilities and the entire society through the broad-based, focused, and targeted approaches discussed in this article.   
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